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mit[liemadc;illy ttrv not omilted, but. sii'c incorpotAU-tl Idiju.iIIs 
in tin: system liy simpler t|ii:uiii tJitivt: devices suclt ;is '[ >(l1 .fuucm 
of logical relationships simple directional rclmiousliips. or onlma 
and cardinal nieasureuieni scales. Kuril appro.K i to n ^ u 
construction implies the icsiing and validation !J l ,iiioii,j 

usefulness of the model by iterative experimentation and by 
simulation (either on a computer or in some lorm of g™^) 
t his approach to quantification we may describe as aspiniig to 
structural anil behavioural rigour rathe t than mitt lie man tal rigour. 

In short, die essence of ihc proposed intmdisdplmaiy methodology 
lies in an attempted marriage ol die decision and beliiLViooral 
sciences, and in the development of a tie tv set ol paratligins aboui 
policy problems on the basis of comprehensive systemic model 
building, albeit approximations of reality {niany tchone lunuu 
niorphic mappings) which nevertheless have sufficient saneiv. i.e 
sufficient structural and behavioural complexity, to serve a» 
adequate surrogate* lor Lite greater complexity of realm ami 
offer conclusions which further the design, choice and imple¬ 
mentation of policies which will achieve .heir specified objectives 
It would lx- appropriate, J believe, to stress at this point dial 
ihc proposed programme is not in any sense a purely applied 
exercise, derivative from the exiting body ol theory. <>u ih< 
contrary, ihc search for a new set of paradigms and a new metjxxio 
topical synthesis defines a major aspect ol die programme as theory 
evaluation and construction. 1*1 ic theoretical base and its appli- 
ration are indeed viewed as entirely complementary m the pie 
gramme, the theoretical base nourisiting the application of.'henry 
and concepts, providing testable hypotheses, and being continually 
modified and improved in die light of its success in apjuu,mt>ti. 
the application of concepts and theory being corresponding 
improved in the light ol theoretical and conceptual development 
h is this very emphasis on the theoretical and conceptual appuraua 
which distinguishes the programme from its entirely tom picnic nun 

counterparts as technic;.! colleges and colleges of advanced .. 

in Australia. J| 

[jOCIC AND LAW: SOME INTERDISCIPLINARY I’ROBLElffl 

Maker Z. Tufmax* 

, . logic, and history* and nt'^tai, 
nrn/ utility, and the accepted Mtalatdi 
of the rigfil conduct, are the Uj " 

•"Lecturer Hi Law!" UpiVsHi'y ol Fopua New (iuinea 


IDnjf AND UW 


I5D 


uikith singly nr in combination shape 
the progress cf the fan;/* 

CftR-DCJ/.O,, LL N. L 


L OGIC a word which is in everyday use in the judicial exercise. 

Do we understand it? Are we able to (inti its exact place in 
\iivc ind legal reasoning? 

J h t: question of the significance of logic in law and it* place in 
Iqpl reasoning cannot 1 x: answered without difficulties. Je is much 
easier to say where to loot for an answer: in method. And a 
method of Jaw or of hs exercise is the way hi wliidi legal statements 
aie motivated* 

But how should a legal statement be created? As any other 
statement? As* perhaps, a mathematical theorem? As a scientific 
statement? But urn the legal system use the method applied by 
icivtue? Gi is it ( perhaps* a science itselfr 


( unsideradon of these questions h die topic of this essay* ll we 
da lint! here a final answer we may at least succeed in pari ially 
dcaring die way lo it- 

Th l- opinion dial " neither law nor human nature is an exact 
science"' is widely accepted* Even if ‘there is no way by which 
modem law can escape from the scientific and artificial character 
imposed on it by die demand of modern societies in Full, equal, 
imd iat.at.-i justice’^ Pound asks the questions directly: "But wJnii 
Ju we mean by the word 'scientific' in Liu's [legal [ connection? 
Whai K scientific law? What constitutes science m the adminis¬ 
tration oi justice ?" 4 He notices the due given here by PoESock who 
finds three reasons tor which law lias to take a scientific character: 
the demand for (\) lull justice, (ii) equal justice, and (hi) exact 
rjpjtEte. The attributes of law are p thus* conformity to reason h 
umlonnity* and certainty and this, certainly, shows that "this 
idem i In; character of Jaw is a means—a means toward the cod of 
law, which is administration of justice"A 

I We said "certainly' 1 , although iL is certain oidy under two con¬ 
dition*: (i) that law in its essence is separated from its scientific 
Iftpnictvr and (ii) that this scientific character is a means loward 
die trnil ol law / 1 We shall assume lliat die first condition rs false: 
d ii not possible to separate anything from its character. If so. 
HFJaw is the same thing as its scientific character, then the second 
Wtouiiiiuii lijjs io i urn out to be false for law cannot lie ll means 
Of siv uwii end. 


Pound is right when lie says that "law is not scientific for die 
^fept Macncf; 1 " and he is right that u is a means towards an end. 
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Whatever this end could 1 k% Fi law must be judged by die results it 
achieves. ikji by the niceties of its internal structure; it mtiM he 
valued by tlie extern to which St meets ns end, not by she uMiuy 
of jm logical process or the strictness with which its rules proceed 
from the dogmas it takes foi ns foundation"/ Now, nmstqu^idy. 
if we were abk to prove that legal reasoning using i!t: " tuMuty 
of the logical processes drives us to better results in goal aclueye- 
ineilts ill an legal reasoning using other processes, we would justify 
the presence of logic arid scientism in this area. 

It seems that most oE the writers arc afraid ol the vision of logic 
in legal reasoning, "Wt dunk that the strongest logic is that of 
experienced' they say and assume dial experience and logic may 
be unequal.. They say that "juries arc not bound by what 
inescapable logic to judged and escape to smart intuition and 
- healthy moral judgment”. And they find die dangers which "have 
to be guarded against in a scientific legal system » LL 

Pound finds two dingers, in dm first of which lie is almid ui 
"the elket ol its scientific; and artificial character upon the public'** 
and in the second lie is equally afraid of the kind oi elfeci ii tan 
plate upon the courts and legal profession. 

M With respect to the lira danger/' says J’ouniJ, h is well to 
remember that law musL become loo scientific for ihe people in 
appreciate its workings .'" 18 Well even in 19U| wlien ihese mwuh 
were written, the legal provisions became so detailed, let htitcdl 
and complicated that no one could be expected to appreciair d:eii 
workings. Finally, it is not a new sign: if the Romans created. ft 
r uk zgn omn 1 1 a i ii n j no pel i hey di d so because even 11 icir I aw d i oiv 
simple in comparison with ours!) were so undoubtedly unreadable 
by an average man I ha t they needed an additiona l protecUOn. 

Pound's apprehensions as to the late ol a public faced with 
median teal jurisprudence are not very consequent since, as lie 
says, undoubtedly one cause of the tendency of scientific law, 
to become mechanical is to be found in the average mans .ulmira* 
lion Cor die ingenious in any direction* his love of u.cliiiiiuJityj 
as a manifestation of cleverness, his feelings that law. si 1 
developed institution, ought to have a certain ballast of myun min 
tech ni tali ly”. 1 * 

Certainly h a man is expecting to find in law something moM ih=ui 
only clever rules arranged in mysterious ways. It he 
support to the legal system it is because he is in need ol 
in defined areas. Not all oi the legal areas arc equally appKtu c, 
hy die public: its i merest in the pro visions concern mg. p'&'jJs 
tec! mi cat structure of lucent coins is much lower iban in tEM 
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concerning inheritance. We could say dial of immediate public 
]]sterest are only norms directly connected with the basic principles 
and it h not by acckfctii that these norms are I'ornnilaicd in the 
most simple awl imrfcrs land able language. The other ureas, cover 
m l; more technical subjects and including more technical provisions, 
itKL'. be of every-day interest for only a selected group of specialists 
:md ii they become a subject of public attention. they require 
iintM pretation and even Translation" into terms of common 
parlance. 

Also as Holmes says.: J, N r o one can Uiiiik it desirable that 
Liimuials should escape through technicalities which ate useless 
,i% safeguards to liberty, and only serve to make conviction more 
j matter o£ chance/ 1 ' 1 a 

This Holmes' omit:mi takes on more colours il we pm it into 
lutrEii of his general conniption of law. Frank is quite right when 
hr says that Holmes could be said to represent "nonTucEidean" 
Eeu.Lt! t hi ill: mg. lB but it es rather a poor compliment to this oui- 
*Sandmg legal practitioner and theorist. "Because lie was the first 
Lhinkci/ 1 says Frank, "completely to Linder mine the conception, 
that law resembles pure geometry, because he wrote that i legal 
systeEii 'cannot lx- dealt with as if It contained only Lhq axioms 
and corollaries ui a book of mathematics’, and that it was dangeruttx 
40 Iwdieve 'that a given (legal) *ystem, ours r for instance, can be 
wot Led out from some general axioms of conduct". Holmes can 
(:iirly he said to have Invented i lon-Euclidean legal dunking/’ 17 

Even if Holmes had enough difficulties in defending his position 
ta terms, of liiie verbal validity, he also got an ill turn from i : ratik- 
PtCNjuiing die axiom that decisions result from the application ol 
Ii (Ike "Uiw" to the Facts"* Frank writes: Tn process of deciding 
a < jh:, the judge always firsL determines wlmt :ire die facts, then 
luuU uid applies el legal rule* ami then readies his decision. Judges 
Jchlaui, if ever, begin with their conclusion and work backwards 
In a staijetueni of fact and a statement of the rule. This axiom 
may I.h: schematised thus; Let R be list legal rules; let F be tile 

kvi r of any case; let JJ be die decision. Then R X F — ik The 
milge iirsc finds the F, then applies the appropriate R By multi- 
pljiug K x F he readies Ills D" u 

Fills ill I would I'm? correct were it not for one question which 
Hb Hi follow: wlial does To apply"’ mean in this connection? 
■Haw cliR-■. die judge do hh niuhiplicationr Holmes' smsiver is 
Pjun|ile: T |., deddon will depend on a judgment or intuition. " UJ 
BMoiemcL. ihts judgment or in lid lion" i^ "more subtle than any 
■p4TUulnte major jiremise' 1 ,^ 
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Jn giving such an opinion -which, by the way, coukl stand on 
cud Mil hair <*F Flic? most habitual criminals, Hblmcs could be 
expected to give Hill appropriate value to Iniman experience. Finally, 
on thin experience (if, hopefully it can somehow influence judged 
intuition) is. to be based the judicial decision. "Upon this point/' 
he says. H, a page of history is worth a volume of logic" 21 It seems 
to deny that historical processes and human experience are products 
of logically bound [acts. Logic writes the bids and never vice vena. 

It is true that "we do not realise how large a part of our law 
is open to reconsideration upon a slight change in the habit of 
the public mind'’,” It is also true that "no concrete proposition 
is self-evident, no matter how ready we may be to accept it h not 
even Mr. Herbert Spencer's 'Every man has a right to do what 
he wills* provided he interferes not with a like right on the pan 
of his neigh hour s fc '7-^ But these statements can only support out 
position and further diminish the value of [mailion as the way 
of deciding In a ease before the court. 

Professor John Dewey presented an opinion that these sti inure* 
uf Justice Holmes apply in full forte to "one logic ! only, namely 
"die one which has had greatest historic currency and exercised 
the greatest Influence on legal decision' h - 4 Lc-r the logic ul 
syllogism^ 

For Holmes, says Dewey, syllogism "claims to be a logic ol fixed 
forms rather than of methods of reaching intelligent decision m 
concrete situations, or oE methods employed in adjusting disputed 
issues on behalf of the public and enduring interest'\- n Wc cotilil 
say that this is a rather strange interpretation of the stalemtim 
of syllogism and is based on an obvious misunderstanding 
Although the basic principles of syllogism as applied to kgril 
reasoning are die same as applied in mathematical logic, din 
functional approach is quite different Therefore, we can fitlh 
agree with Dewey when lie men Lions that "It Is foolish to criEinsc 
the model supplied by die syllogism". 37 

One could argue that Holmes is not criusing die model el j 
syllogism but only its usefulness for decision making in legal aif.is 
However, it is not exactly so. If we agree that there iw no beuer 
proof for correct reasoning than its consistency with sytltigic 
schemas, Justice Holmes seems to disagree with our beliefs: ‘Thffl 
whole outline of [he law is the resultant of a conflict ai every [arris 
between logic mid good sense,”** 

It is only unfortunate that Holmes offered no further explanation I 
of tUi-s statement, and one faces much difficulty in attempting 1 
picture this peculiar conflict. 
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If I lie fiitiJiticnal logic - round its way to jurisprudence quite 
dtElieiiii. die difficult fes appear io be even greater for mathematical 
kigic. The Prindpia Mateimukii' by Whitehead and Russell 
Ult! contemporary period in logic, which is—in short 
cliarat terisrd J>y die foHmvfng attribiues: (\) complete elaborations 
of the i heory of sentence as a formalised system: rii) development 
of logical semantics: flii) development of Lhe logical tJieoiy ol 
probability; (iv) strict connection between logic and mathematics 

l hese LUtribiHCS gave io mathematical logic an entry into 
'tforbidden areas of humanities and social sciences and gave to 
thinkers die key to treat ion of the appropriate logical systems in 
ihu*e areas. Both jurisprudence and legal practice are also included 
and every year brings new developments in this area. 

Despite these tendencies, the legal writers are, in the main, still 
hesitant to accept rhe incoming propositions. JIowevet F the most 
ircent arguments against an ^acceptance of logic in jurisprudence 
do not diJfer Erom 11 lose which we have discussed earlier In tills 
p.i|m. One could perhaps say that In tills area die ability to create 
new arguments died in the early fifties of this century. It docs not 
imsm. of course, that the earlier and later writings did not deliver 
interesting arguments in both defence and of attack against logit: 
in hlW- ,CI ihh between 'Long live LogEd” and Down with 

Ijjmh r the opinions supporting logicians* efforts to enter law' were 
pi .j willed by Morris R. Cohen in his paper "The Place ol I^gic 
hi the Uw", "Every science must use logic to test whether certain 
amduiions do follow from given premises/^ he says. But if sere arc 
dillerences between ihe sciences, i Imt what distinguishes one 
Kinmc from another p e.g., law From physical chemistry, is the 
subject mauer. the axioms- acid, postulates from wJiich conclusions 
in: drawn. The subject matter of the law 1 is the regulation of 
JhdivideLaJs living in those more or less permanent relations which 
We tall Spdely7^ 

Cohen says that from tlie point of view of logic die mutual 
fukmum between men In society may be measured in strict terms. 

15 em P^ rit ^ facts arc measured in any other science, 
nitih implies ibat all the theories of law which use only ihe 
raeiapjn'sicni approach to their subject and atiemju io ignore the 
empuual atidp what follows, logical order [ail in their efforts. 
.7™ cannot construct a building merely out of the rules of archi- 
g^“ ve ' 11 Ikir ti'c proper building cannot be constructed also if 
, ignore the rules and try to construct it basing ii merely on the 
r vve managed to collect. It is r however t easier to achieve 
■&?lung taking only rules than taking only empirical material. 
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Tims is explained the paradoxical fact that metaphysical philoso 
pliers of law, who try to Ignore or rise high above the 1 actual 
order, are frequently more productive ol genus ur social 
than ituisc who are lost in the multitudinous but unimportant 
details of historic or ethnologic jurisprudence-, ,! - 

It would, ot course, be the simplest solution if Von Uteriugs 
dream** turned olil to be a reality and if we got a cleat view* of 
the "'disembodied spirits ol good iaith and bad faith, property, 
possession, laches, and rights in rr;n", at We would have all the 
logical instruments needed to manipulate and trails Tor in these legal 
concepts and thus to create and solve the most beautiful of legal 
problems". 3 * Unfortunately, it is only a dream. A lawyer still has 
to plod in the (orest of misunderstandings and misconceptions and 
no wonder that he often chooses guiding him itoivherc Lite path 
of "transcendental nonsense". Since all concepts are relative,** 
relative ts also nonsense. 1 ? 

Any statement, legal or not, may be given different views, il. mi, 
our logic may be shaken ill its uselttlness and perhaps miuitton" 
coukl take its undeserved place. Felix S. Cohen was likely tlie hrst 
one to open lire possibility of escape from such a danger: Ic is 
the necessity of reduction to the common denominator of the 
different approaches. Uohen calls it "the theory of translation"" 
for it is based on (ran slat ion of a thought "from one social per- 
spcctive to another* 1 ." How real is such a possibility? " ticrtmnh 
sve try to do this," says Cohen, ‘whenever we translate from otic 
language to another. Sometimes we succeed. When we fail, ii ?<> 
often because we forget that a language embodies the history ol a 
peoples’ thinking and that different people have partitioned Hit 
world in different ways."** They are different ways of exercise hut 
not of intrimsc; the different ways ol making but not of thinking. 
A man usually finds it hard to believe dial other men think to 
the same silly way as lie does, but they probably do. If the way is 
die same, die possibility of reduction of meaning looks much 
better. If a man uses a word to which he knows the other 
attaches, and understands him lo attach, a certain meaning, W 
may lie held to (hut meaning and not be allowed to give it ■<**> 
other."** 


For contentpovary jurispmdeucc a perfect iratislation is haidj 
find, Cohen even says that it may be found only in mathematics 
■ die set of things dial enables us to translate any proposition ah * 
a straight line in Euclidean geometry into an equivalent P»PgM 
about a curve in Rteuiaiinian geometry 11 But outside uu d 
matics," he continues, “though we live in a world o£_imperfc . 1 
some imperfections, arc worse (him others- Those ol us ^ gf 
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t.iLj] law fu realistic doses arc less Utdy 10 misunderstand writers 
i j! i natural law if wc translate rFseir propostlions about "Maw" iruo 
cqiLivalent proposi Lions aFiout “legal ideals /' 42 

Cohen calls ior the cultivation of the " spirit ol tolerance” which 
may ensure pax vobisann at least “until mathematicians become 
lawyers or lawyers become mathematicians^. But in great politics 
beside die word "tolerance" usually emerges another one: 
^foopcraiion". Let ms then call lor cooperation between logicians 
and lawyers. How much can logicians gel out of this co-operation"' 
Sin too much, indeed. In fac l. however, it is difficult to find a 
muin.ilFv equal cooperation anywhere else and this one, even if 
unequal would be of definite profit to the interested parties. 

■ j i 11 ists H " says Morris R. Cohen, “like other men, arc in their 
altitude to ihe employment ol logic either intdlectuallsis or 
m‘ ■*'!'■■■ I he iiUclkuualist not only trusts implicitly all ihe results 
cif reasoningi but believes tlial no safe result can be obtained in 
;niv other w;i>- lienee in law lie emphasises the rule rather lhan 
die decision. This, however, leads to an ignoring of the absurd 
consequences to winch die JogieaF application of rules frequently 
leach. SuMiHifl /us summa injuria. The mystics distriisi reasoning. 
They have faith in intuition, sense, or feeling." 4 * Each is worse 
titan the other. As usual, we lace exaggeration. M, R. Cohen is 
ri llt 11 when tie says that logic, as any oilier useful instrument, is 
ato a dangerous one. It is also a precise instrument and requires 
i i |!iialilied curator. 

Dewey tells us the old story of the layman who was given Ins 
puu in India ;tnd as a part of his duties was to decide various 
mm rovers lilI matters among the nations, "Upon consulting a legal 
friend Fie was told to use his common sense and announce his 
idreitions firmly. In the majority of cases his natural decision as to 
wIi;ji was fair and reasonable would suffice But, jiis friend added, 
■fever try to give reasons, for they will usually be wrong'/' 44 

Should they: 

A^tinwird^cfucjit. I would like to thank Mr. Peter J. KintakL 
} pQlItafiue from the Faculty 1 , for liis valuable suggestions. 
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1NTEJ-U-CI UAL RESPONSIBILITY AND ARBITRARY 
DIVISIONS IN THE SOCIAL SCIENCES 

A. M + Heaiv* 

D ISSA J’ISEACTJON wuJl the nature and teaching ot the 5ud£lJ 
^fiencei has been almost universal, ever since- they gained 
tecugniliou a^ ''projjcr" disciplines worthy of universitv sLudy. 
[•ui exajnple, die pioneer American sociologist William Oraliain 
.Sunnier complained in E 37 G Lhai ,p iI lc social sciences m'e, as yet, 
the stronghold td many pernicious dogmatisms 1,1 . 1 Ninety years 
hit Li 1 the young sociologist jolin F. Srwed K editing a volume on 
America's racial problems, indicted the social sciences as ’'often 
di^ippoinung". 2 (To cap iEies, one of Britain's most eminent 
sociologies, writing to tue in J073 h branded his confreres "an 
uitad venturous lot 1 *.) 

Tliis Lind of duvSLUi.'ihuiiom ol course, can indicate either vitality 
iir imdiiiie. 1 incline to the hitter interpretation. My tern is that 
quality (in terms of continuously appraising and improving the 
basic approach) is being sacrificed to stereotyped quantity. Perhaps 
i]il" grcLUest problem loda;, derives from the fact that couiparL 
imntalisEitiou (both regional and thematic) is galloping ahead, 
wtiile the fundamental need for broad comparative perspective 
In* been left behind and is increasingly derided by limited 
■**fpccialists ,r . 

Western sdiohus have given up Lob easily die Renat stance ideal 
«f encydopaedic mam at least ill relation to sign] I Leant culture/ 
]rit'ti- systems, Oiu ready access to masses of detailed data, together 
with ihe Liaditioual divisions among university "‘subjects 1 *, have 
jciA-iLmated a trend towards die exclusive study of narrow specifics. 
■ I hr is particularly ominous when it is tied in with Western 
Cultural arrogance; though ironically we may yet be brought back 
10 Hiuits bs Asian and African scholars who, being caught in 
wmpfux cross-cultural situations, find our divisions obstructive,) * 
fo die sol i ill scientistp as to die true student of the humanities, 
die world as a whole, in its total time-scale, should be his sphere 
I reference: but the majority now—whether through fueriia or 
dtspb uj jicisonal ambition—seem to be rejecting diis ideal h and 
cuiucjit diem$elves w r ith working wiihiti a framework dictated 
"niejitipJJ^ by die cultural pieinises of their naiivc enviromnenL 

M i this basis, however, die social sciences cannoi properly 
funumii 0 | progress, si ill less contribute u> liuiuan betteinicni. 


Iflr Lecturer in History, Wollcmiioafi Univcrsily CoUcgC 











